Critique of HB3216—27 April 2007


To:  All Western Massachusetts Cities and Towns

Subject:  Critique of HB3216—fast track to water privatization

Date:  27 April 2007

From:  Virginia Schulman, attorney / Shays2 Steering Committee vrsschulman@yahoo.com

House Bill 3216 allows cities and towns to simply adopt, as a local option, special “fast-track” legislation to replace provisions that previously required three separate appeals to the Legislature for special approval—for the design, for the build, and for the operate phases of a water- or wastewater-treatment project.  

But fast-track laws are by nature undemocratic in both their intent and their specific provisions.  For one thing, they purposely remove time from the process, and it takes people time to become aware of issues, to consider their importance, and to take action if they wish.  On a fast track, adherents can push a project through before those affected by it have had a chance to mobilize themselves.  For another, fast-track contracting regarding taxpayers and ratepayers doesn’t include as participants any members of the public—those most affected by the decisions to be taken on that fast track. 

The value of NOT having special legislation, as in Holyoke and Lee, and not having one-stop shopping for design–build–operate, as envisioned by HB3216, can be demonstrated by Northampton’s recent experience.  Northampton had no “special legislation” empowering its mayor to single-handedly commit the city to a 20-year, multimillion-dollar, design–build–operate contract.  But it was under federal orders to design, build, and operate a new water-treatment plant—or to contract all that work out.  

When construction began on that plant, under a construction-only contract, the mayor was considering hiring a private company to operate the plant.  As the vice-chairman of the city’s Board of Public Works explained at the time, the city’s staff was unfamiliar with the workings of the new plant.
 

However, in the period between the beginning and the end of plant construction, employees of Northampton’s Department of Public Works undertook to educate themselves in the workings of the as-yet-unfinished Northampton plant, and received certification in the subject.  The Director of the DPW, Ned Huntley, hired one or two new employees who had had experience with similar-sized plants; one had actually run such a plant.

On April 11, 2007, Northampton’s Board of Public Works accepted the recommendation of its director of public works and voted unanimously to keep the operation of the new water-treatment plant under municipal control.
  The mayor had previously stated that she would leave the decision up to the BPW.

For the time being, Northampton’s water remains a public resource whose treatment will not be subject to the pressures of the profit motive. But if it comes up again for vote there is no mandate for public notice of that agenda item and it could be privatized before the public has the chance to intervene and debate the issue.

PROBLEMS WITH SPECIFIC LANGUAGE IN HB3216—it’s anticompetitive and undemocratic, and it saddles municipalities with contract burdens of unprecedented length.

For example: 

§1.  [S]uch contracts shall not be subject to . . . competitive bid requirements . . .

Why not?  The whole justification for capitalism is that in competition, the best supercedes the merely better; or, at least, that a low price is better than a high price.  Why should these self-evident truths be turned on their heads where tax dollars and water- and wastewater-treatment plants are concerned?  .

§4.  The Chief Procurement Officer shall make a preliminary determination of the most advantageous proposal from a responsible and responsive offeror . . .

How can there be a “most advantageous proposal” with a one-bidder process?

How is the Chief Procurement Officer chosen?  If a certain local option has been adopted by a given town, the provisions of §101 of Chapter 41 apply, and the procurement officer is hired by the mayor for a term certain (assuming the relevant municipal ordinance has also been adopted).  However chosen, putting all the responsibility in the hands of one person certainly makes the job of corporations easier, and the well-being of the community easier to ignore. 

§5.  [A]ll employees working on the operation and maintenance of the . . . plants [whose operation is the subject of the proposal process shall] be offered employment by any party entering into a contract . . . for the operation and maintenance of said facilities . . .

Neither §5 nor any other section of this bill mandates that staff levels must be maintained at any level, and experience in Lynn and Holyoke shows that so far, in the two Massachusetts municipalities that privatized their wastewater-treatment operations, the contracted corporations allowed staffing levels to deteriorate so far that not only morale but actual maintenance deteriorated as well.  In Lynn, Veolia allowed the number of staff to drop from 49 to 34
; in Holyoke, in a year and a half, the staff went from 30 to 17, just over half!
  This drastically affects quality of service. The city cannot intervene.

§7.  Notwithstanding the provisions of ANY [emphasis added] general or special law or rule or regulation to the contrary, the department of environmental protection may issue project approval certificates with respect to a contract procured pursuant to this chapter . . ., and any design and construction services included  in such contract shall be eligible for assistance under the water pollution abatement trust established by section 2 of chapter 29C of the General Laws.
So under this bill the citizens, and their land, their water, and their air, lose the protections of all the general and special laws, all the rules and regulations that might otherwise protect them, and presumably this means that the Department of Environmental Protection may not refer to those laws, rules, and regulations in deciding whether to issue project approval certificates.  Once the certificate is issued, additional public funds may automatically become available, even though those funds, according to the terms of their management, might otherwise have been withheld for environmental reasons.


Other problems will no doubt yield to further examination, but time is critical.  This bill must be stopped before it becomes law.
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�“City to Run New Water Treatment Plant,” by Dan Crowley, p. A3.  Daily Hampshire Gazette, April 14, 2007.  


�Although Northampton’s process was relatively slow, no groundswell of citizen opinion appeared to develop either in favor of or in opposition to the mayor’s statement that she would be considering privatization of the plant’s operation.  No city department, nor the mayor, nor any private group or individual elected official scheduled any public hearings on the subject.  No informational panels were presented where the pros and cons of privatization could have been articulated.  This by no means indicates that Northampton citizens would have been indifferent to the privatizing of operations at the new water-treatment plant, however.  Busy people often need something shoved in their faces before they react.
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